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STATEMENT OF THE | SSUES

The issues in this bid protest are whether, in drawi ng the
specifications for an invitation to bid, Respondent acted
contrary to a governing statute, rule, or policy; and, if so,
whet her the m sstep was clearly erroneous, arbitrary or
capricious, or contrary to conpetition.

PRELI M NARY STATEMENT

On Cct ober 20, 2005, Petitioner Supply Chain Concepts
tinely filed its notice of intent to protest the specifications
for dry cereal contained in an invitation to bid that Respondent
M am - Dade County School Board had issued in furtherance of its
intent to award a contract for food itenms and di stribution
services. This notice was followed by a formal witten protest,
which Petitioner filed on October 31, 2005. Petitioner
subsequently submtted two separate addenda to its forna
protest. Respondent referred the matter to the Division of
Adm ni strative Hearings on Decenber 16, 2005.

The final hearing took place in Mam, Florida, as
schedul ed. At the outset of the hearing, School Food Service
Systens, Inc.—a potential bidder on the proposed contract —waas
granted |l eave to intervene, wthout objection.

Petitioner presented the testinony of its president,
Wlliam G Coffman, I1; and Carol Chong, a dietician who works

for the M am -Dade County Public School District. Intervenor



called Barry Gay, its Director of Purchasing, as its sole
witness. Respondent called no witnesses. Respondent's Exhibit
1 was the only exhibit offered and received in evidence.

Al t hough a court reporter recorded the proceeding, neither
party ordered a transcript. Each party submtted a proposed
recommended order before the established deadline, which (after
one enl argenent) was February 3, 2006. These were carefully
consi der ed.

Unl ess otherwi se indicated, citations to the Florida
Statutes refer to the 2005 Florida Statutes.

FI NDI NGS OF FACT

1. In 2005, Respondent M am -Dade County School Board (the
"Board") issued Invitation to Bid No. 010-FFO03 to solicit bids
on a contract for Miinline Foods and Distribution Services. The
Board intends, during the Iife of the proposed contract, to
purchase fromthe vendor to whomthe contract is awarded
approxi mately 400 itenms of food, in varying quantities, for
service in the cafeterias of the schools |located in the Mam -
Dade County Public School District (the "District").

2. Petitioner Supply Chain Concepts ("Supply Chain") is a
brokerage firmthat represents the Malt-O Meal Conpany ("Malt-O
Meal "). Malt-O Meal manufactures cereal, at |east sone of which
is sold under the Malt-O Meal ® brand. (Malt-O Meal ® cereals are

basically imtations of pricier, nationally recognized brands.



For exanple, Malt-O Meal nakes Coco Roos® a cereal which
resenbl es Cocoa Puffs® the famliar product of General MIIs,
Inc.; and Crispy Rice® a copy of Kellogg's Rice Krispies® ) As
of the date of the final hearing in this case, Supply Chain was
under contract with the Board to suppl y—and was suppl yi ng—
Mal t - O Meal ® cereals to the District's school s.

3. Under the proposed contract, the Board woul d purchase
cereal, together with hundreds of other foodstuffs, froma
single distributor. Supply Chain, which is not a distributor,
is not qualified to bid on the subject contract. Supply Chain,
however, supplies Malt-O Meal ® cereals to Intervenor School Food
Service Systenms, Inc. ("SFSS"'), which is a distributor eligible
to bid on the subject contract. SFSS would offer Mlt-O Meal ®
cereals in its bid, if such cereals were responsive to the bid
speci fications (which question goes to the heart of the present
di spute). Thus, Supply Chain's substantial interests are
affected by the instant procurenent.?!

4. One of the food itens in the subject bid is dry cereal
The descriptive specifications for this itemrequire that the
cereal be packaged in individual, self-serve bows. The
specifications further provide as follows:

ASSORTED SWEETENED AND UNSWEETENED FLAVORS
EACH PRODUCT SERVI NG MUST MEET M NI MUM OF
ONE BREAD COVPONENT CREDI T AS | NDI CATED BY

THE USDA STANDARDS FOR THE NATI ONAL SCHOOL
BREAKFAST PROGRAM A M NI MUM OF VARI ETI ES



OF EI GHT FLAVORS, PLUS BRAN CEREAL W TH

RAI SINS, TOTAL OF NI NE FLAVORS, FLAVORS TO

BE SELECTED BY THE DEPARTMENT OF FOOD AND

NUTRI TI ON FROM A LI ST OF FLAVORS PROVI DED BY

THE W NNI NG VENDOR. CEREALS TO CONTAIN A

M N MJUM OF 0.5 GRAMS OF DI ETARY FI BER AND A

MAXI MUM OF 12 GRAMS OF SUGAR PER SERVI NG

(28G). I NDI VI DUAL PRODUCT SERVI NG MUST MEET

M NI MUM OF ONE BREAD COMPONENT CREDI T AS

| NDI CATED BY THE USDA STANDARDS FOR THE

NATI ONAL SCHOOL BREAKFAST PROGRAM
(Bol df ace and uppercase in original.) The boldface in the above
specifications (hereafter the "Nutritional Standards")
prescribes requirenents that the Board is inplementing for the
first time in the procurenment under review.

5. Finally, the specifications identify a nunber of
"approved brands.” Six of these are products of the Kellogg
Conmpany and four are General MIIls' cereals.? None of Malt-O
Meal 's cereals is listed as an approved brand.

6. The Board did not designate any Malt-O Meal ® cereal s as
approved brands because it had determ ned, in the process of
preparing the bid specifications, that Malt-O Meal does not
of fer a sufficient nunber of varieties that neet the Nutritional
Standards. It is the Board's position (which is not disputed)
that eight flavors (excluding raisin bran) nust neet the
Nutritional Standards.® It is undisputed that Malt-O Meal makes

only seven varieties (excluding raisin bran) that neet the

Nutritional Standards.?



7. The Board included the requirenent that the each
conpeting vendor offer a mnimum nunber of flavors to ensure
that students will have a variety of cereals fromwhich to
choose. As for why the Board chose to require a m ni mum of
eight flavors plus raisin bran, as opposed to sone ot her nunber,
t he evi dence establishes that the "eight plus one" formula was
used in the | ast procurenent and proved satisfactory.

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has personal
and subject matter jurisdiction in this proceeding pursuant to
Sections 120.569 and 120.57(1), Florida Statutes, and the
parti es have standi ng.

9. Pursuant to Section 120.57(3)(f), Florida Statutes, the
burden of proof rests with the party opposing the proposed

agency action, here Supply Chain. See State Contracting and

Engi neering Corp. v. Departnent of Transp., 709 So. 2d 607, 609

(Fla. 1st DCA 1998). Supply Chain nust sustain its burden of

proof by a preponderance of the evidence. Florida Dept. of

Transp. v. J.WC. Co., Inc., 396 So. 2d 778, 787 (Fla. 1st DCA

1981) .



The Rules of Decision in Bid Protests

The Standard of Conduct.

10. Section 120.57(3)(f), Florida Statutes, spells out the
rules of decision applicable in bid protests. |In pertinent
part, the statute provides:

In a conpetitive-procurenent protest, other
than a rejection of all bids, proposals, or
replies, the admnistrative | aw judge shal
conduct a de novo proceeding to determne
whet her the agency's proposed action is
contrary to the agency's governing statutes,
the agency's rules or policies, or the
solicitation specifications. The standard
of proof for such proceedi ngs shall be

whet her the proposed agency action was
clearly erroneous, contrary to conpetition
arbitrary, or capricious.

11. The First District Court of Appeal has construed the
term "de novo proceeding,"” as used in Section 120.57(3)(f),
Florida Statutes, to "describe a formof intra-agency review.[°]
The judge may receive evidence, as with any formal hearing under
section 120.57(1), but the object of the proceeding is to

eval uate the action taken by the agency.” State Contracting and

Engi neering Corp. v. Departnent of Transp., 709 So. 2d 607, 609

(Fla. 1st DCA 1998). In this, the court followed its earlier

I ntercontinental Properties, Inc. v. State Dept. of Health and

Rehabilitative Services, 606 So. 2d 380, 386 (Fla. 1st DCA

1992), a decision which predates the present version of the bid

protest statute, wherein the court had reasoned:



Al t hough the hearing before the hearing

of ficer was a de novo proceedi ng, that
sinply nmeans that there was an evidentiary
heari ng during which each party had a ful
and fair opportunity to devel op an
evidentiary record for adm nistrative review
purposes. It does not nean, as the hearing
of fi cer apparently thought, that the hearing
officer sits as a substitute for the
Department and nakes a determ nati on whet her
to award the bid de novo. Instead, the

hearing officer sits in a review capacity,
and nust determ ne whether the bid review
criteria set . . . have been satisfi ed.
12. In framng the ultinate issue to be decided in this de
novo proceedi ng as being "whether the agency's proposed action
is contrary to the agency's governing statutes, the agency's

rules or policies, or the bid or proposal specifications,” the

statute effectively establishes a standard of conduct for the

agency, which is that, in soliciting and accepting bids or
proposal s, the agency nust obey its governing statutes, rules,
policies, and the project specifications. |If the agency
breaches this standard of conduct, its proposed action is

subj ect to (reconmmended) reversal by the adm nistrative | aw
judge in a protest proceeding.

13. Consequently, the party protesting the intended award
must identify and prove, by the greater weight of the evidence,
a specific instance or instances where the agency's conduct in
taking its proposed action was either:

(a) contrary to the agency's governing statutes;



(b) contrary to the agency's rules or policies; or

(c) contrary to the bid or proposal specifications.

14. It is not sufficient, however, for the protester to
prove nerely that the agency viol ated the general standard of
conduct. By virtue of the applicable standards of "proof,"
whi ch are best understood as standards of review,® the protester
additionally nust establish that the agency's m sstep was:

(a) clearly erroneous;

(b) <contrary to conpetition; or

(c) an abuse of discretion.

15. The three review standards nmentioned in the preceding
paragraph are nmarkedly different fromone another. The abuse of
di scretion standard, for exanple, is nore deferential (or
narrower) than the clearly erroneous standard. The bid protest
revi ew process thus necessarily entails a decision or decisions
regardi ng which of the several standards of review to use in
evaluating a particular action. To do this requires that the
nmeani ng and applicability of each standard be carefully
consi der ed.

The St andards of Revi ew.

16. The Cdearly Erroneous Standard. The clearly erroneous

standard is generally applied in reviewing a lower tribunal's

findings of fact. In Anderson v. City of Bessener Cty, NC.,

470 U. S. 564, 573-74 (1985), the United States Suprene Court



expounded on the nmeani ng of the phrase "clearly erroneous,
expl ai ni ng:

Al t hough the neaning of the phrase "clearly
erroneous” is not imredi ately apparent,
certain general principles governing the
exerci se of the appellate court's power to
overturn findings of a [trial] court may be
derived fromour cases. The forenost of
these principles . . . is that "[a] finding
is '"clearly erroneous' when although there
is evidence to support it, the review ng
court on the entire evidence is left with
the definite and firmconviction that a

m st ake has been commtted.” . . . . This
standard plainly does not entitle a
review ng court to reverse the finding of
the trier of fact sinply because it is
convinced that it would have deci ded the
case differently. The review ng court

oversteps the bounds of its duty . . . if it
undertakes to duplicate the role of the
| ower court. "In applying the clearly

erroneous standard to the findings of a
[trial] court sitting without a jury,
appel | ate courts nust constantly have in
mnd that their function is not to decide
factual issues de novo." . . . . If the
[trial] court's account of the evidence is
plausible in light of the record viewed in
its entirety, the court of appeals may not
reverse it even though convinced that had it
been sitting as the trier of fact, it would
have wei ghed the evidence differently. Were
there are two perm ssible views of the

evi dence, the factfinder's choice between

t hem cannot be clearly erroneous.

(Gtations omtted; enphasis added).
17. The Florida Suprene Court has used sonewhat different
| anguage to give this standard essentially the sane neani ng:

A finding of fact by the trial court in a
non-jury case wll not be set aside on

10



review unless there is no substanti al
evidence to sustain it, unless it is clearly
agai nst the weight of the evidence, or
unless it was induced by an erroneous view
of the law. A finding which rests on
concl usi ons drawn from undi sputed evi dence,
rather than on conflicts in the testinony,
does not carry with it the sane

concl usiveness as a finding resting on
probative disputed facts, but is rather in
the nature of a |egal conclusion. oo
When the appellate court is convinced that
an express or inferential finding of the
trial court is wthout support of any
substantial evidence, is clearly against the
wei ght of the evidence or that the trial
court has m sapplied the law to the

est abl i shed facts, then the decision is
‘clearly erroneous’ and the appellate court
will reverse because the trial court has
‘failed to give legal effect to the
evidence' in its entirety.

Holl and v. Gross, 89 So. 2d 255, 258 (Fla. 1956)(citation

omtted).

18. Because admnistrative |law judges are the triers of
fact charged with resol ving disputed issues of nmaterial fact
based upon the evidence presented at hearing, and because bid
protests are fundanmentally de novo proceedi ngs, the undersigned
is not required to defer to the letting authority in regard to
any findings of objective historical fact that m ght have been
made in the run-up to prelimnary agency action. It is
exclusively the admnistrative |aw judge's responsibility, as
the trier of fact, to ascertain fromthe conpetent, substanti al

evidence in the record what actually happened in the past or

11



what reality presently exists, as if no findings previously had
been made.

19. If, however, the chall enged agency action involves an
ultimate factual determ nati on—for exanple, an agency's
conclusion that a proposal's departure fromthe project
specifications was a mnor irregularity as opposed to a materi al
devi ati on—then sone deference is in order, according to the
clearly erroneous standard of review.’' To prevail on an
objection to an ultinmate finding, therefore, the protester nust
substantially underm ne the factual predicate for the agency's
concl usion or convince the judge that a defect in the agency's
logic led it unequivocally to cormit a m stake.

20. There is another species of agency action that also is
entitled to review under the clearly erroneous standard:
interpretations of statutes for whose adm ni stration the agency
is responsible, and interpretations of the agency's own rul es.

See State Contracting and Engi neering Corp. v. Departnent of

Transp., 709 So. 2d 607, 610 (Fla. 1st DCA 1998). In deference
to the agency's expertise, such interpretations will not be
overturned unless clearly erroneous. 1d.®

21. This neans that if the protester objects to the
proposed agency action on the ground that it violates either a

governing statute within the agency's substantive jurisdiction

or the agency's own rule, and if, further, the validity of the

12



obj ection turns on the neaning, which is in dispute, of the

subj ect statute or rule, then the agency's interpretation should
be accorded deference; the chall enged action should stand unl ess
the agency’s interpretation is clearly erroneous (assum ng the
agency acted in accordance therew th).®

22. The Abuse of Discretion Standard. The statute

requires that agency action (in violation of the applicable
standard of conduct) which is "arbitrary or capricious" be set
aside. Earlier, the phrase "arbitrary or capricious"” was
equated with the abuse of discretion standard, see endnote 6,
supra, because the concepts are practically indistinguishabl e—
and because use of the term"discretion" serves as a useful
rem nder regarding the kind of agency action reviewabl e under
this highly deferential standard.

23. It has been observed that an arbitrary decision is one
that is not supported by facts or logic, or is despotic. Agrico

Chemi cal Co. v. State Dept. of Environnental Regulation, 365 So.

2d 759, 763 (Fla. 1st DCA 1978), cert. denied, 376 So. 2d 74

(Fla. 1979). Thus, under the arbitrary or capricious standard,
"an agency is to be subjected only to the nost rudinentary
command of rationality. The reviewing court is not authorized
to exam ne whet her the agency's enpirical concl usions have

support in substantial evidence.” Adam Smith Enterprises, Inc.

13



v. State Dept. of Environnental Regul ation, 553 So. 2d 1260,

1273 (Fla. 1st DCA 1989). Nevert hel ess,
t he reviewi ng court nust consider whet her
the agency: (1) has considered all rel evant
factors; (2) has given actual, good faith
consideration to those factors; and (3) has
used reason rather than whimto progress

from consi derati on of each of these factors
toits final decision

24. The second district framed the "arbitrary or
capricious" review standard in these terns: "If an
adm nistrative decision is justifiable under any analysis that a
reasonabl e person woul d use to reach a decision of simlar
i nportance, it would seemthat the decision is neither arbitrary

nor capricious.”" Dravo Basic Materials Co., Inc. v. State Dept.

of Transp., 602 So. 2d 632, 634 n.3 (Fla. 2d DCA 1992). As the

court observed, this "is usually a fact-intensive
determ nation." Id. at 634.

25. Conpare the foregoing "arbitrary or capricious”
analysis with the test for review ng discretionary deci sions:

"Discretion, in this sense, is abused when
the judicial action is arbitrary, fanciful,
or unreasonabl e, which is another way of
saying that discretion is abused only where
no reasonabl e man woul d take the view
adopted by the trial court. |[If reasonable
men could differ as to the propriety of the
action taken by the trial court, then it
cannot be said that the trial court abused
its discretion.™

14



Canakaris v. Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980),

guoting Delno v. Market St. Ry. Co., 124 F.2d 965, 967 (9th Cr

1942). Further,

[t]he trial court's discretionary power is

subject only to the test of reasonabl eness,

but that test requires a determ nation of

whet her there is logic and justification for

the result. The trial courts' discretionary

power was never intended to be exercised in

accordance with whimor caprice of the judge

nor in an inconsistent manner. Judges

dealing with cases essentially alike should

reach the sane result. Different results

reached fromsubstantially the sane facts

conport with neither |ogic nor

r easonabl eness.
Canakaris, 382 So. 2d at 1203

26. Whether the standard is called "arbitrary or
capricious" or "abuse of discretion," the scope of review, which
demands maxi num deference, is the sane. Cdearly, then, the
narrow "arbitrary or capricious" standard of revi ew cannot
properly be applied in evaluating all agency actions that m ght
be challenged in a bid protest; rather, this highly deferentia
standard appropriately applies only to those decisions which are
commtted to the agency's discretion.
27. Therefore, where the protester objects to agency

action that entails the exercise of discretion, but only in such

i nstances, the objection cannot be sustai ned unless the agency

abused its discretion, i.e. acted arbitrarily or capriciously.

15



28. The Contrary to Conpetition Standard. The third

standard of review articulated in Section 120.57(3)(f) is unique
to bid protests. The "contrary to conpetition"” test is a catch-
all which applies to agency actions that do not turn on the
interpretation of a statue or rule, do not involve the exercise
of discretion, and do not depend upon (or anmount to) a
determ nation of ultimate fact.

29. Although the contrary to conpetition standard, being
unique to bid protests, is less well defined than the other
revi ew standards, the undersigned concludes that the set of
proscri bed actions should include, at a m nimum those which:
(a) create the appearance of and opportunity for favoritism (b)
erode public confidence that contracts are awarded equitably and
econonmically; (c) cause the procurenent process to be genuinely
unfair or unreasonably exclusive; or (d) are unethical,
di shonest, illegal, or fraudul ent.

The Protest G ounds

30. Supply Chain protests the specifications for dry
cereal on two main grounds. First, Supply Chain contends that
requiring a manufacturer to offer at |east eight varieties of
cereal that neet the Nutritional Standards is arbitrary and
capricious. Second, Supply Chain argues that specifying

approved brands is unduly restrictive of conpetition, in

16



viol ation of federal |aw Each contention will be exam ned
bel ow.

M ni mrum Conpl i ance Wth the Nutritional Standards.

31. Supply Chain is not challenging the Nutritiona
Standards per se, nor is it objecting to the Board's requiring
t hat sonme nunber of the cereals that a vendor offers neet the
Nutritional Standards. Rather, Supply Chain conpl ai ns that
"requiring the Petitioner [neaning, apparently, Mlt-O Meal, the
manuf acturer which is not a party to this proceeding] to provide
a mnimmof eight (8) varieties that conply with the new
nutritional specifications, instead of seven (7)," is
arbitrary.®°

32. Underlying Supply Chain's argunent is the assunpti on—
which all of the parties share—that the specifications require
that at |east eight of a cereal manufacturer's brands nust neet
the Nutritional Standards in order for a vendor to offer any of
t hat manufacturer's brands in its bid. The parties apparently
consider this "requirenent” to be self-evident, for none has
identified where, in the specifications, such a "requirenent” is
to be found. Yet, having i ndependently scrutinized the
specifications, the undersi gned concludes that, contrary to the
parties' assunption, the specifications clearly do not prohibit
a vendor fromoffering, as one (or nore) of the eight flavors

nmeeting the Nutritional Standards, the brand(s) of a

17



manuf act urer whose |ine of cereals contains fewer than eight
products that conformto the Nutritional Standards.

33. Accordingly, under the specifications at hand, the
fact that Malt-O Meal nakes fewer than eight varieties of cerea
that conformto the Nutritional Standards is not (or should not
be), of itself,' deternminative of whether a vendor can include
Malt-O Meal ® cereals inits bid. |If a vendor wants to offer
Mal t - O Meal ® cereal s, however, it nust also include inits bid
sonme brands of another manufacturer, such as General MIIs, in
order to fulfill the requirenent of offering a m ninum of eight
flavors (not including raisin bran) that conformto the
Nutritional Standards.*?

34. Turning now to what the specifications do require,
Supply Chain has not pointed to any statute, rule, or policy
whi ch precludes the Board from demanding that, for a bid to be
responsi ve, a bidder nust offer at |east nine flavors of cereal
(including raisin bran), of which a m ninum of eight (excluding
rai sin bran) nust satisfy the Nutritional Standards. NMbreover,
t he evidence, such as there is, establishes that the Board had a
rational basis in fact for selecting the specified m ni num
nunber of flavors, nanely, favorable experience with that
anount. In this regard, the undersigned rejects, as unfounded
in fact or law, Supply Chain's contention that the Board' s

inposition of the Nutritional Standards sonehow conpel |l ed the

18



Board to settle for less variety in the assortnent of cereals to
be served in the District's schools.

35. It is concluded, therefore, that requiring a vendor to
offer, in addition to a bran cereal with raisins, at |east eight
flavors of cereal that conformto the Nutritional Standards is
neither arbitrary nor capricious.

The Approved Brands.

36. Supply Chain's argunent—echoed by SFSS—that the
specifications' inclusion of approved brands viol ates federal
procurenent regulations is an interesting one. But because
nei t her Supply Chain nor SFSS fully devel oped the argunment, and
because the Board elected to ignore it, the undersigned nust
resol ve the questions presented with considerably |ess input
fromthe parties than is desirable.

37. Supply Chain contends that the specifications
contravene 7 C.F.R § 3016.36(c), which provides in rel evant
part as follows:

(c) Conpetition. (1) Al procurenent
transactions wll be conducted in a manner
providing full and open conpetition
consistent with the standards of § 3016. 36.
Sonme of the situations considered to be
restrictive of conpetition include but are
not limted to:

(i) Placing unreasonabl e requirenents on
firms in order for themto qualify to do
busi ness,

(i) Requiring unnecessary experience and
excessi ve bondi ng,

(ti1) Nonconpetitive pricing practices

19



between firnms or between affiliated

conpani es,

(iv) Nonconpetitive awards to consultants
that are on retai ner contracts,

(v) Organi zational conflicts of interest,
(vi) Specifying only a "brand nane" product
instead of allowi ng "an equal" product to be
of fered and descri bing the performance of

ot her rel evant requirenents of the

procur enent, and

(vii) Any arbitrary action in the

procur enent process.

(Enphasi s added).

38. Before considering whether the specifications run
afoul of the foregoing federal regulation (a point which Supply
Chain largely assunes), it nust be explained that the
under si gned does not have jurisdiction generally to enforce
conpliance with federal law. Thus, that the Board m ght have
viol ated an applicable federal regulation in drawing the
specifications under review is of no i medi ate concern, unless
there exists a state statute, rule, or policy that requires the
Board to obey the federal law in question.

39. For that reason, it is necessary to determ ne not only
whet her the Board is subject to 7 CF. R 8§ 3016.36(c), but also,
if so, whether the instant state administrative forumis the
proper place to enforce the Board' s conpliance therewth.

40. On the question whether the Board is subject to 7
C.F.R 8 3016.36(c), Supply Chain asserts that, as a matter of

fact, the Board "operat[es] an entitlenent programw thin the

20



State of Florida under the auspices of the United States

n 13

Department of Agriculture. Supply Chain then argues that, as

a | egal consequence of the asserted "fact," the Board nust

foll ow the above-referenced federal regul ation, plus other

federal |aws applicable to the "entitlenent program"?!*

41. The undersigned recalls no testinony about an
entitlenment program The specifications nention "USDA standards
for the National Breakfast Program ™ and apparently this is the
entitlement programto which Supply Chain refers, but the
references to the National Breakfast Programin the
specifications are insufficient, wthout nore, to prove that the
Board participates in the program

42. Research reveals that the Florida Legisl ature has
enacted the followi ng statute pertaining to school food service

progr ans:

(1) In recognition of the denonstrated

rel ationship between good nutrition and the
capacity of students to develop and | earn
it is the policy of the state to provide
standards for school food service and to
require district school boards to establish
and mai ntain an appropriate private schoo
food service program consistent with the
nutritional needs of students.

(2) The State Board of Education shal
adopt rules covering the admnistrati on and
operation of the school food service

prograns.

(3) Each district school board shal
consi der the recommendati ons of the district

21



school superintendent and adopt policies to
provi de for an appropriate food and
nutrition programfor students consi stent
with federal |law and State Board of
Education rule.

(4) The state shall provide the state
Nat i onal School Lunch Act nmatching

requi renents. The funds provided shall be
distributed in such a nanner as to conply
with the requirenents of the National Schoo
Lunch Act.

(5)(a) Each district school board shal

i npl enent school breakfast prograns in al

el ementary school s that nmake breakfast
available to all students in kindergarten

t hrough grade 6 in each district school

unl ess the el enentary school goes only

t hrough grade 5, in which case the

requi renent shall apply only through grade
5. Each district school board shal

i npl enent breakfast prograns in all

el ementary schools in which students are
eligible for free and reduced price |unch
neal s, to the extent specifically funded in
the General Appropriations Act. A district
school board may operate a breakfast program
providing for food preparation at the school
site or in central locations with
distribution to designated satellite schools
or any conbi nation thereof.

(b) The conm ssioner shall make every
reasonabl e effort to ensure that any school
desi gnated a "severe need school " receives

t he hi ghest rate of reinbursenent to which
it is entitled pursuant to 42 U S.C s. 1773
for each free and reduced price breakfast
served.

(c) The departnent shall cal cul ate and

di stribute a school district breakfast
suppl emrent for each school year by

mul ti plying the state breakfast rate as
specified in the General Appropriations Act
by the nunber of free and reduced price
breakfast neal s served.
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(d) The Legislature shall provide
sufficient funds in the General
Appropriations Act to reinburse
participating school districts for the

di fference between the average federal
rei nbursenent for free and reduced price
breakfasts and the average statew de cost
for breakfasts.

8 1006.06, Fla. Stat. (enphasis added). As this statute nakes
clear, Florida has elected to participate in the national school
food service prograns for which federal grants are avail able
under the National School Lunch Act, and | ocal school districts
are authorized—and required in sone circunstances—+to
participate in the National Breakfast Program which was
establ i shed under the Child Nutrition Act of 1966. The
under si gned therefore accepts the premise that the D strict
operates a school food programthat is funded, in part, through
federal grants.

43. As a general rule, when a state chooses to participate
in a voluntary federal programfor which federal funds are
di stributed, the state nmust conply with the federal statutes and
regul ati ons governing the program to be eligible for the

federal noney. See Public Health Trust of Dade County, Fla. v. Dade County

School Bd., 693 So. 2d 562, 564 (Fla. 3d DCA 1996) (state's participation in the

Medi cai d program necessitates its conpliance with federal statutes and regul ations

governing Medicaid); Florida v. Mathews, 526 F.2d 319, 326 (5th Gr.

1976) ("Once a state chooses to participate in a federally funded

program it nust conply with federal standards."); Buchanan v.
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lves, 793 F. Supp. 361, 363 (D. Me. 1991)(states receiving
federal grants for the provision of vocational rehabilitation
services nust conply with federal guidelines). The undersigned
t herefore concludes that the Board is required to conply with
the federal statutes and regul ati ons governing the entitl enent
prograns authorized by the National School Lunch Act and the
Child Nutrition Act of 1966.

44. The United States Secretary of Agriculture is
aut hori zed to pronul gate regul ations for the operation of the
Nati onal School Breakfast Program 42 U S.C. 88 1771 et seq.,
and the National School Lunch Program 42 U.S.C. 88 1751 et.
seq. See 42 U.S.C. 8§ 1779. Anmong the federal regul ations
prescribed under this authority is 7 C.F.R. 8 3016.4, which
provides in pertinent part as foll ows:

(b) Entitlenent progranms. In USDA, the
entitlenment prograns enunerated in this

par agr aph are subject to subparts A through
D and the nodifications in subpart E of this
part [i.e., part 3016].

(1) Entitlenment grants under the follow ng
progranms authorized by The National School
Lunch Act:

(1) Nati onal School Lunch Program Genera
Assi stance (section 4 of the Act),

(i1) Comodity Assistance (section 6 of the
Act),

(iii) National School Lunch Program Speci al
Meal Assistance (section 11 of the Act),

(iv) Sumrer Food Service Programfor
Children (section 13 of the Act), and

(v) Child and Adult Care Food Program
(section 17 of the Act);
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(2) Entitlenent grants under the foll ow ng
prograns authorized by The Child Nutrition
Act of 1966:

(1) Special M1k Programfor Children
(section 3 of the Act),

(1i) School Breakfast Program (section 4 of
the Act)[.]

45, Title 7, Code of Federal Regul ations, Section
3016. 36(c), a portion of which was quoted above in paragraph 37,
is located in subpart C of part 3016 of the Code. Therefore, to
the extent the Board receives federal financial assistance for
t he operation of School Breakfast and School Lunch Prograns, it
i s subject, according to 7 CF.R 8§ 3016.4, to the procurenent
standards prescribed in 7 C F.R 8§ 3016. 36.

46. The inportant question still renmains whether any state
statute, rule, or policy requires the Board' s conpliance with
referenced federal procurenent regulation. Unless the
speci fications under review would contravene a state | aw by
violating the procurenment standards prescribed in 7 CF.R 8
3016. 36, the undersigned would lack jurisdiction to invalidate
the specifications as contrary to the federal regulation. Put
anot her way, if the specifications violate 7 CF. R 8 3016. 36
but are not contrary to a state statute, rule, or policy as a
result of such violation, then this adm nistrative forumis not

the proper place for the violation of federal |aw to be

addr essed.
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47. Section 1006.06, Florida Statutes, which was quoted
above in paragraph 42, is the logical starting point in
reviewing potentially applicable state laws, for it deals with
school food service prograns. But while Section 1006. 06
provides that the state shall distribute matching funds to the
school districts "in such a manner as to conply with the
requi rements of the National School Lunch Act," this statute
does not explicitly direct the districts to adhere to federa
procurenent standards in purchasing food for their respective
school food service progranms. Thus, we nust | ook el sewhere for
the requisite state | aw.

48. Florida Administrative Code Rule 6-7.042 all ocates
responsibilities for school food service prograns. |t provides
as foll ows:

(1) The Deputy Conm ssioner for Planning,
Budgeti ng and Managenent, shall have the
foll owi ng responsibilities:

(a) To provide | eadership and gui dance in
the overall adm nistration and devel opnment
of school food service prograns.

(b) To adm nister federal and state schoo
food service funds, as provided by |aw or
regul ation.

(c) To require that all prograns for which
federal reinbursenment is granted shall neet
at |l east the m ni num standards established
by the United States Departnent of
Agriculture as provided in 7 CFR Parts 210,
215, 220, 225, 226, 227, 235, 240, 245, 250
and 252.

(d) To require that all prograns neet at

| east the m ni num st andards established by
Florida | aw and rul es of the State Board.
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Provi ded, however, that under extenuating

ci rcunst ances and upon witten
recommendati on of the Deputy Comm ssi oner
for Planning, Budgeting and Managenent, the
Comm ssi oner shall have authority to waive
any state school food service regulation for
a period of time not to exceed six (6)

nmont hs; provided further, that an extended
wai ver nmay be granted based upon evi dence
that it will contribute to the mai ntenance
of district or school goals. Such an

ext ended wai ver shall be for no nore than an
addi tional twelve (12) nonths during which
time the district nust nmake periodic reports
to the Departnent as to the inpact of the
wai ver upon the districts food service
progranms. Based upon positive results the
Conmi ssi oner may grant further waivers as
deened appropri ate.

(e) To distribute the required state

mat ching in such a manner as to conply with
the provisions for state matching under the
Nati onal School Lunch Act. The annual state
mat ching all ocation shall be distributed by
conputing the district's percentage share of
total federal revenue received tinmes the
state general revenue nmatching allocation.
The federal revenue includes Sections 4 and
11 of the National School Lunch Act and
Sections 4 and 5 of the Child Nutrition Act
of 1966, as nended, for two (2) fiscal years
prior to the current fiscal year. The state
mat chi ng al l ocation shall be distributed to
school districts in equal anmounts quarterly.
(f) To prescribe an incentive plan for
qualified supervision for Child Nutrition

Pr ogr ans.

(2) Each district school board shall have
the follow ng responsibilities:

(a) To provide the necessary food service
progranms to nmeet nutritional needs of
students during the school day. These food
service prograns shall be appropriately
schedul ed and shall include as a m ninum a
rei mbursable lunch and if desired, a

rei mbursabl e breakfast, both priced as a
unit. Suppl enental foods which nmake a
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nutritional contribution to these neals nmay
al so be provided.

(b) To adopt policies covering all phases
of the district school food service program
(c) To control the sale of food and
beverage itens in conpetition with the

di strict approved food service program

i ncluding those classified as "foods of
mnimal nutritional value,” listed in Code
of Federal Regul ations 210, Appendi x B.
These itens may be sold in secondary school s
only, with the approval of the school board,
one (1) hour follow ng the close of the | ast
 unch period. A school board may allow the
sal e of carbonated beverages to students in
hi gh schools by a school activity or

organi zati on authorized by the principal at
all times if a beverage of one hundred (100)
percent fruit juice is sold at each |ocation
wher e carbonat ed beverages are sol d.
However, carbonated beverages may not be
sol d where breakfast or lunch is being
served or eaten. Non-carbonated beverages,

i ncl udi ng one hundred (100) percent fruit
juice, may be sold at all tines during the
day at any |l ocation. Consideration should
be given to allowing only the sal e of
nutritious food and beverage itens which
nmeet at |least United States Departnent of
Agriculture dietary guidelines for

Anmeri cans.

(d) To require that when conpetitive food
and beverage itens are sold during the
school day all proceeds from such sal es
shall accrue to the food service program or
to a school organization approved by the
school board.

(e) To provide an alternative food service
program for students attendi ng doubl e
session schools. The school board, after
considering the nutritional needs of all the
students attending the school, shal
determ ne the alternative program needed.
(f) To provide facilities and equi prment
necessary for the efficient and effective
operation of the school food service
prograns, in conpliance with Chapter 6-2,
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F. A C

(g) To provide for the control,

adm ni stration, supervision, and operation
of all of the food service prograns of the
district. The school board may contract
with a food managenent conpany to provide
food service in one (1) or nore schools;
provi ded that the school board shall retain
responsibility for its operation,

adm ni stration, supervision and control, in
conpliance with the program agreenent and
federal regul ations.

(h) To adopt a policy for providing

econom cally needy students with free and
reduced price |lunches and breakfasts, when
breakfasts are served, that will conply with

federal regulations. This policy shal
include a plan for verifying econom c need
of students and shall be approved by the
Deputy Conmi ssioner for Planni ng, Budgeting
and Managenent .

(i) To adopt policies prescribing
procedures for purchases of food and nonfood

itens in conpliance with the requirenents of

Rule 6A-1.012, F.A.C., of these rules,
provi ded that such policies:

1. Shall establish procedures to assure
that all foods purchased conformto the
Federal Food, Drug and Cosnetic Act, the
Federal Meat I|nspection Act, and the Mat

| nspection Law of Florida, and any ot her
federal or state safeguards relating to
whol esoneness of specific itens being

pur chased.

2. My exenpt food products except nmlk
fromthe bid requirements of Rule 6A-1.012,
F.AC MIk my be exenpt under the

foll owing conditions:

a. The district school board has nade a
finding that no valid or acceptable firmbid
has been received within the prescribed
time; or

b. The district school board has nmade a
finding that an energency situation exists
and may enter into negotiations with
suppliers of mlk and shall have the
authority to execute contracts under
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what ever terns and conditions as the board
determnes to be in the best interest of the
school system

(j) To provide optional neal service at
cost to Departnent approved nonprofit child
nutrition sponsors of federal or state
nutrition prograns operating within a
district.

(k) To limt, beginning with fiscal year
1984-1985, the anmount of funds recovered
annual |y for food service indirect costs to
the district's approved restricted federal
indirect cost rate, nultiplied by the total
Food Service Fund expenditures |ess
expenditures for capital outlay, replacenent
of equi pnent, and United States Departnent
of Agriculture donated foods; and cash-i n-
lieu of donated foods.

(I') To conduct a survey at the begi nning of
each school year, in each school not having
a breakfast program asking parents whet her
their children would participate if a

rei mbursed breakfast programwere avail abl e.
Wthin thirty (30) days after conpletion of
t he survey, upon due public notice, the
superi ntendent shall present the results of
t hese surveys on a school by school basis to
the school board. The survey results shal

i ncl ude the nunber of students represented
by parents requesting school breakfast and
recommendati ons from i ndi vidual principals
desiring a school breakfast program based
on the needs of the children within their
school. Upon presentation of the survey to
t he school board, the school board shal
determ ne whether or not to accept the
reconmendati ons of the individual principals
and whether or not to accept the breakfast
programin individual schools. If surveys
have been conducted for three (3)
consecutive years and the school board has
not established a breakfast program the
survey may be conducted thereafter once
every three (3) years.

(3) The school principal and | ocal school
staff shall have the foll owi ng

responsi bilities:
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(a) To conply with federal and state | aws,
regul ations and district school board

polici es.

(b) To effect, through classroom
instruction and | earni ng experiences outside
t he classroom ways to increase the pupil's
know edge concerning nutrition.

(c) To schedule neal serving periods in
such a manner as to permt and encourage
maxi mum student participation in the food
servi ce program

(4) Forns ESE 156, Preaward

Nondi scrim nation Conpliance Revi ew Sunmer
Food Service Programfor Children; ESE 195,
Mont hly Cl ai mfor Rei nbursenment Summer Food
Service Program for Children; ESE 196,
Summer Food Service Program for Children
Application for Participation;, ESE 197,
Summer Food Service Program for Children
Site Information Sheet; ESE 198, Sunmer Food
Service Program for Children Agreenent; ESE
003, Food Service Special Revenue Financia
Report; ESE 157, Application for Change in
Food Service Program ESE 174, Monthly

Rei mbur senent Voucher School Lunch and

Br eakfast Prograns; ESE 177, Monthly

Rei mbur sement Voucher Special MIk (Only)
Program ESE 178, Private School/Institution
Fi nanci al Report; ESE 491, National School
Lunch, School Breakfast and Commodity School
Program Application, Agreement & Policy
Statenent; ESE 472, Special M|k Programfor
Children Application, Agreenent and Policy
Statenent; and Form ESE 080, Breakf ast
Program Suppl enent Report are hereby

i ncorporated by reference and made a part of
this rule to becone effective Septenber
1999. These forns may be obtained fromthe
Adm ni strator of Information Services and
Accountability, Division of Technol ogy and
Adm ni stration, Departnent of Education, The
Fl ori da Education Center, Tall ahassee,

Fl ori da 32399.

Fla. Admin. Code R 6-7.042. (enphasis added).
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49. Pursuant to Rule 6-7.042(2)(h), the Board is required
to adopt a policy for operating its school food service
prograns, and the policy nust adhere to federal regul ations.
Concei vably, therefore, the Board has pronul gated a policy under
which it is obligated to conply with federal |laws including 7
CF.R 8 3016.36. Supply Chain did not offer any evidence of
such a policy, however, and hence the undersigned is unable to
determ ne whether the specifications at issue, if found in
violation of 7 CF. R 8 3016.36, would be contrary to the
Board's food service policy.

50. Rule 6-7.042(2)(i) directs district school boards to
adopt procurenent policies in conpliance with the provisions of
Fl orida Adm nistrative Code Rule 6A-1.012. Although this latter
Rule is silent regarding conpliance with federal law, it is
possi ble that the Board's procurenent procedures require its
conpliance with federal purchasing regulations such as 7 C.F. R
8§ 3016.36. But Supply Chain did not offer any evidence of such
policies, and therefore the undersigned is unable to determ ne
whet her the specifications at issue would be contrary to the
Board's procurenent procedures were the specifications violative
of 7 CF.R § 3016. 36.

51. The undersigned has not overl ooked Rule 6-7.042(3)(a),
whi ch requires school principals and | ocal school staffs to

conply with federal |aw (anong other applicable |aws). Because,
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however, the question at hand is whether state | aw conpels the
Board to obey federal |aw—specifically federal procurenent
regul ati ons—Rul e 6-7.042(3)(a) is not instructive. Further,
Supply Chain offered no evidence that school principals or |ocal
school staffs were (or likely will be) directly involved in the
procurenent at issue. Thus, the undersigned would be unable to
conclude that the challenged specifications contravene Rule 6-
7.042(3)(a), even if he were to find themto contrary to 7
C.F.R § 3016. 36.

52. In sum Supply Chain failed to establish that if the
specifications for dry cereal were restrictive of conpetition in
violation of 7 CF. R § 3016.36(c), then they would be "contrary
to the agency's governing statutes, [or] the agency's rules or
policies." See 8 120.57(3)(f), Fla. Stat. The protest fails
for this reason

53. Although this case coul d be deci ded without
determ ni ng whether the specifications are anti-conpetitive
under federal procurenment |aw, the undersigned will neverthel ess
render his opinion on the issue, providing an independently
di spositive basis for the ultimate recommendati on.

54. The federal regulation deens it an anti-conpetitive
procurenent practice to specify "only" a "brand name" product
i nstead of describing the relevant characteristics of the

product sought and all owi ng equivalent "off brands" to be
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offered. Here, the Board's specifications do not specify only a
brand nanme product; rather, they describe the rel evant

requi renents for the product sought, nanely dry cereal. This is
consistent with 7 CF. R 8§ 3016.36(c), not contrary thereto.

55. The specifications |ist 10 approved brands, each of
which is a cereal manufactured either by General MIIs or
Kel l ogg. Supply Chain assunes that a bidder may offer only
these 10 brands and no others. Thus, according to Supply Chain,
because Malt-O Meal ® cereal s are not nentioned, SFSS and ot her
bi dders are precluded fromoffering them If this were true,
then the specifications would be restrictive of conpetition
pursuant to 7 CF. R § 3016.36(c).

56. The undersi gned does not believe, however, that the
approved brands identified in the dry cereal specifications were
intended to be the only responsive brands.® |f that were the
Board's intent, then it would not have been necessary to
publish, in the invitation to bid, the descriptive
specifications (including the Nutritional Standards) for dry
cereals, as they would be nere surplusage. Rather, it would
have been sufficient sinply to ask for bids on the 10 approved
brands of cereal. To give neaning to the specifications as a
whol e, without rendering a large portion thereof essentially
pointless, it is necessary to interpret the list as being

exenpl ary rather than exclusive, namng itenms which are
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definitely responsive to the Board's invitation while allow ng
others of like kind (i.e. neeting the descriptive specifications
including the Nutritional Standards) to be offered as well.

57. In further support of this interpretation, the
undersigned notes that there is no dispute that Kell ogg and
Ceneral MIls each offer brands, in addition to the approved
brands, that neet the Nutritional Standards. If the |ist of
approved brands were exclusive, then these other brands of
Kel | ogg and General MIIls could not be offered. Yet, although
there was no direct evidence on this point, the undersigned
infers fromthe testinony presented that the specifications were
intended to allow a bidder to offer any products of GCeneral
MIIls or Kellogg that nmeet the Nutritional Standards and ot her
requi renents. The undersigned believes that the specifications
i kewi se allow a bidder to offer any Malt- O Meal ® cereal s that
nmeet the Nutritional Standards and ot her descriptive
requi rements, because to exclude them while accepting bids on
ot her brands not listed would be irrational, arbitrary, and
contrary to conpetition—and the Board undoubtedly does not
intend to act in such a manner.

58. The undersi gned therefore concludes that the
specifications, properly understood, are not restrictive of

conpetition as such is defined in 7 CF. R 8§ 3016.36(c).
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Board enter a Final O der
declaring Supply Chain's protest to be unsuccessful and
aut hori zi ng the procurenment to proceed.®

DONE AND ENTERED this 13th day of February, 2006, in

Tal | ahassee, Leon County, Florida.

JOHN G VAN LANI NGHAM

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of February, 2006.

ENDNOTES

'/ The Board did not challenge Supply Chain's standing to
mai ntain this protest.

2/ The approved brands are identified by manufacturer and
product nunber, e.g. Kellogg' s 01996—not brand nane, e.g.
Kel l ogg's Corn Fl akes® The evidence is insufficient to permt
t he undersigned to nmake findings regarding the particul ar brands
of cereal deened approved pursuant to the bid specifications.
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3/ The undersigned is | ess sure than the parties that the
specifications at issue unanbiguously require that only eight
out of the total of nine mninumflavors nust neet the
Nutritional Standards. The undersigned would read the
specifications as requiring: (a) that raisin bran be one of the
nine mnimumflavors (the only flavor specifically required),
and (b) that all varieties offered (of which there nust be at
| east nine including raisin bran) neet the Nutritional
Standards. Neverthel ess, because all parties accepted the
Board's position as descri bed above, and because the Board's
position is not clearly contrary to the specifications, the
under si gned, too, accepts the Board's position w thout further
conment .

4 There is information in the file—but not in the evidentiary
record—eoncerning the nutritional specifications of Malt-O
Meal ® cereal s. Based on these data, which are set forth in a
docunent that was appended to a nmenorandum referenced in the
second addendumto Supply Chain's formal protest, the
under si gned counts seven of Mlt-O Meal's cereals (including
raisin bran) as being in conpliance with the Nutritional

St andards, after adjusting the fiber and sugar contents of the
respective varieties to match the specified serving size of 28
grans. (The Nutritional Standards are expressed in terns of

fi ber/sugar per 28 grans of product. Many of the Malt- O Meal ®
cereal s are packaged in bowl s containing an anount not equal to
28 grams, e.g. 21 grans (Apple Zings® or 24 grans (Coco-Ro0s®).
To determ ne the anobunt of fiber and sugar in 28 grans of, say,
Coco- Roos® requires, therefore, that the nutritional data for a
24-gram serving be increased by a factor of 1.17 (28+24).)

Thus, it could be that, in fact, Malt-O Meal makes only six
varieties (excluding raisin bran) that conformto the
Nutritional Standards. But evidence to support such a finding
was not offered, and the parties agreed on the finding expressed
in the text.

°/  Because DOAH is independent of the letting authority, see §
120.65(1), Florida Statutes, it mght be preferable to | abel bid
protests before DOAH a form of inter-agency review or,
alternatively, intra-branch review, however, because the letting
authority itself ultinmately renders the final order, the first
district’s nonenclature is not incorrect.

®/  The term"standard of proof" as used in § 120.57(3)(f)

reasonably nmay be interpreted to reference standards of review
This is because, while the "standard of proof" sentence fails to
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menti on any common standards of proof, it does articulate two
accepted standards of review. (1) the "clearly erroneous”
standard and (2) the abuse of discretion (= "arbitrary or
capricious") standard. The "contrary to conpetition”

st andar d—whet her it be a standard of proof or standard of
review—s unique to bid protests.

I An ultimate factual determination is a conclusion derived by
reasoning fromobjective facts; it frequently involves the
application of a legal principle or rule to historical facts:
e.g. the driver failed to use reasonable care under the
circunstances and therefore was negligent; and it may be infused
with policy considerations. Reaching an ultimte factua

finding requires that judgnent calls be nade which are unlike
those that attend the pure fact finding functions of weighing
evi dence and choosi ng between conflicting but perm ssible views
of reality.

8  Fromthe general principle of deference follows the nore
specific rule that an agency's interpretation need not be the
sol e possible interpretation or even the nost desirable one; it
need only be within the range of perm ssible interpretations.
State Bd. of Optonetry v. Florida Soc. of Ophthal nol ogy, 538 So.
2d 878, 885 (Fla. 1st DCA 1988), rev. denied, 542 So. 2d 1333
(Fla. 1989); see also Suddath Van Lines, Inc. v. State Dept. of
Environnental Protection, 668 So. 2d 209, 212 (Fla. 1st DCA
1996). However, "[t]he deference granted an agency’s
interpretation is not absolute.” Departnent of Natural
Resources v. Wngfield Devel opmrent Co., 581 So. 2d 193, 197
(Fla. 1st DCA 1991). Cbviously, an agency cannot inplenent any
concei vabl e construction of a statute or rule no matter how
strained, stilted, or fanciful it mght be. 1d. Rather, "only
a perm ssible construction" will be upheld by the courts.

Fl ori da Soc. of Ophthal nol ogy, 538 So. 2d at 885. Accordingly,
"[w hen the agency's construction clearly contradicts the
unanbi guous | anguage of the rule, the construction is clearly
erroneous and cannot stand." Wodley v. Departnent of Health
and Rehabilitative Services, 505 So. 2d 676, 678 (Fla. 1st DCA
1987); see al so Legal Environnental Assistance Foundation v.
Board of County Conmirs of Brevard County, 642 So. 2d 1081, 1083-
84 (Fla. 1994) ("unreasonable interpretation” will not be
sust ai ned) .

°/  The same standard of review also applies, in a protest
foll owi ng the announcenent of an intended award, with regard to
prelimnary agency action taken upon the agency’'s interpretation
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of the project specifications—but perhaps for a reason other
than deference to agency expertise. Section 120.57(3)(b),
Florida Statutes, provides a renedy for badly witten or

anbi guous specifications: they may be protested within 72 hours
after the posting of the specifications. The failure to avail
oneself of this renedy effects a waiver of the right to conplain
about the specifications per se. Consequently, if the dispute
in a protest challenging a proposed award turns on the
interpretation of an anbi guous, vague, or unreasonable

speci fication, which could have been corrected or clarified
prior to acceptance of the bids or proposals had a tinely
specifications protest been brought, and if the agency has acted
thereafter in accordance with a perm ssible interpretation of
the specification (i.e. one that is not clearly erroneous), then
t he agency's intended action should be uphel d—not necessarily
out of deference to agency expertise, but as a result of the
protester's waiver of the right to seek relief based on a faulty
specification. |If, however, the agency has acted contrary to
the plain | anguage of a |awful specification, then its action
shoul d probably be corrected, for in that event the prelimnary
agency action likely would be clearly erroneous or contrary to
conpetition; in that situation, there should be no waiver,
because a reasonabl e person woul d not protest an unanbi guous
specification that facially confornms to Florida procurenment |aw.

19/ PpPet.'s Prop. Findings of Fact at 5.

1/ A separate issue concerning whether the list of approved
brands is exclusive will be addressed bel ow.

12/ There is no evidence as to whether a distributor is likely,

as a practical business matter, sinultaneously to offer cereals
of conpetitors such as Kellogg and Malt-O Meal. The
specifications pertaining to m ni num conpliance with the
Nutritional Standards do not, however, prevent such from
occurring. In fact, if the Iist of approved brands were
exclusive in nature, then a vendor would have to offer cereals
of both Kellogg and General M| |s because each makes fewer than
ni ne approved brands.

13/ Pet.'s Prop. Findings of Fact at 3-4.

¥y 1d. at 4.

15/ The undersigned recalls the Board's counsel arguing at

hearing that the list of approved brands in the specifications

39



was i ndeed neant to be exclusive. This argunent was never
reduced to witing, however, and no evidence was presented to
establish the Board's intent as a matter of fact. For the
reasons set forth in the text above, the undersigned considers
it unreasonable to interpret the nmention of approved brands as
an exclusion of all other brands.

18/ The Board's notion for attorney's fees is denied.

COPI ES FURNI SHED,

Paul a C. Coffrman, Esquire
200 East Robinson Street, Suite 290
Ol ando, Florida 32801

St ephen L. Shochet, Esquire

M am - Dade County School Board

1450 Northeast 2nd Avenue, Suite 400
Mam, Florida 33132

Jerone S. Reisman, Esquire
Jerone S. Reisman, P.A.

3006 Avi ation Avenue, Suite 4B
Coconut Gove, Florida 33133

Dr. Rudol ph F. Crew, Superintendent

M am - Dade County School Board

1450 Northeast Second Avenue, No. 912
Mam , Florida 33132-1394

Honor abl e John L. Wnn
Conmi ssi oner of Educati on
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Dani el J. Wodring, Ceneral Counsel
Departnment of Education

Turlington Building, Suite 1244
325 West Gaines Street

Tal | ahassee, Florida 32399-0400
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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